	Tower Hamlets 

Deprivation of Liberty Safeguards

Policy and Procedure


[image: image1.jpg]Barts and The London m

NHS Trust




   [image: image2.png]Fast London and The City NHS

Mental Health NHS Trust





[image: image3.wmf]
[image: image4.jpg]East London [\'/zA

NHS Foundation Trust







CONTENTS
1. INTRODUCTION

2. PREVENTION OF DEPRIVATION OF LIBERTY SITUATIONS

3. IDENTIFICATION OF DEPRIVATION OF LIBERTY SITUATIONS

4. FORMS

5. APPLICATION FOR AUTHORISATION
6. THE ASSESSMENT PROCESS

7. THE AUTHORISATION PROCESS

8. THE RELEVANT PERSON’S REPRESENTATIVE

9.  INDEPENDENT MENTAL CAPACITY ADVOCATES
10.  ENDING, REVIEW, AND SUSPENSION OF AUTHORISATION

11. DISPUTES AND REFERENCE TO THE COURT OF PROTECTION

12. MONITORING AND GOVERNANCE

13. SAFEGUARDING

14. THE MENTAL HEALTH ACT AND THE DEPRIVATION OF LIBERTY SAFEGUARDS

APPENDICES 
FLOWCHART

Contact Details for Supervisory Bodies in Tower Hamlets: 

Tower Hamlets DOLS Service

Room 1.6
Gladstone Place
1 Ewart Place
Bow

London 

E3 5EQ

(T) 020 7364 1643

(F) 020 7364 7790

Email: DOLS@towerhamlets.gov.uk

1.  INTRODUCTION
The Deprivation of Liberty Safeguards were introduced as an amendment to the Mental Capacity Act 2005 by the Mental Health Act 2007.

All elements of this policy and procedure will be operational from 1st April 2009.  

The purpose of this guidance is to inform health and social care professionals about the local procedural arrangements for working with patients/service users with impaired mental capacity, who are over the age of 18 years and for whom care or treatment is given in circumstances that might amount to Deprivation of Liberty. 
This policy and procedure applies to all health and social care staff and all agencies involved in the care treatment and support of people over the age of 18 who are unable to make all or some decisions for themselves. The Policy and Procedure needs to be used in conjunction with the Tower Hamlets Multi Agency Policy and Procedure on the Mental Capacity Act 2005.

The basic principles relating to the Safeguards are described in this document.  However, for a detailed wider commentary on the practice implications of the new law staff will need to consult the Deprivation of Liberty Code of Practice, as well as case law commentary as it emerges. 
Staff are reminded that they have a formal duty of regard to the Mental Capacity Act and The Deprivation of Liberty Code of Practice and will need to take active responsibility for equipping themselves to practice within the law. Staff should be able to explain how they have regard to the Act and the Code when acting or making decisions on behalf of people who lack capacity to make decisions for themselves.

The Deprivation of Liberty Safeguards apply to: 

· A relevant person over the age of 18 years 

· who lacks capacity to consent to the arrangements for their care and 

· who has not been detained under the Mental Health Act 1983 (as amended) and 

· for whom deprivation of liberty is a proportionate and necessary step to take in their best interests to keep them from harm.

The procedures apply to hospitals, registered care homes and nursing homes.

Those who fund their own care are entitled to the same Safeguards. 

The Safeguards do not apply to people living in supported living, or domiciliary care arrangements or those people who live in their own home. For these people an application to the Court of Protection will be required.

In addition to this policy and procedure, it is essential that Managing Authorities have their own internal procedures. 
1.1 Background to Legislation

The Safeguards are the Government’s response to the outcome of HL v UK (2004). The European Court of Human Rights ruled that Mr HL had been deprived of his liberty. In addition, as he was not detained in accordance with a procedure prescribed by law and was not able to take proceedings by which the lawfulness of his detention could be challenged, there was a breach of Article 5 (1) and 5 (4) of the European Convention of Human Rights. The Deprivation of Liberty Safeguards are introduced to ensure that those who lack capacity and who may be cared for in circumstances that amount to deprivation of liberty will have the protection of law which will comply with Article 5 (1) and 5 (4) of the European Convention of Human Rights.

The Safeguards require that a Managing Authority must apply for authorisation from a Supervisory Body in order to lawfully deprive a person of their liberty.

1.2 Definitions:

A Managing Authority is: A Care Home registered under Part 2 of the Care Standards Act 2000, or an NHS or Private hospital establishment such as Barts and the London NHS Trust, Tower Hamlets PCT.

A Supervisory Body is: A Local Authority or Primary Care Trust who is responsible for funding the care of the relevant person, such as: Tower Hamlets PCT, London Borough of Tower Hamlets Adults Health and  Wellbeing. 

In the case of hospital residents the Primary Care Trust that is commissioning care is the Supervisory Body. In other cases it is the PCT for the area in which the relevant hospital is located.

In the case of care homes, the local authority for the area in which the person ordinarily resides is the Supervisory Body – whether their care is commissioned by the PCT or LA. 
A Relevant Person is:  The person who is or may be the subject of the Deprivation of Liberty regime and may be a patient in a hospital or a resident in a care home.

A Representative is: A person who is appointed to support and maintain contact with the relevant person. The person is independent of the Managing Authority or Supervisory Body
A Best Interests Assessor is: A suitably trained professional appointed by the Supervisory Body to consider whether deprivation of liberty would be in the relevant person’s best interests.

A Mental Health Assessor is: A suitably medically trained professional appointed by the Supervisory Body to consider whether the relevant person is suffering from any disorder or disability of mind (including learning disabilities but not dependence on alcohol or drugs).

References to DEPRIVATION OF LIBERTY FORMS in Blue are for Managing Authorities to complete and DEPRIVATION OF LIBERTY FORMS in Green are for Supervisory Bodies to complete.

2. PREVENTION OF DEPRIVATION OF LIBERTY SITUATIONS

Prevention:
The best approach to dealing with a potential deprivation of liberty situation is to try to prevent it happening in the first place.

This should be achieved by close co-operation between the Managing Authority and the commissioning agencies.

Any Managing Authority who is caring for an adult who lacks capacity should attempt to provide care in a situation which involves the least restrictive interventions. This approach is in line with the 5th underpinning principle of the Mental Capacity Act 2005 (Section 1).

A Managing Authority must have appropriate skilled staff who can produce effective care plans which seek to maximise the relevant person’s opportunity for choice and devise care in the least restrictive way. The involvement of the relevant person’s family, friends and carers will be crucial to this process.

It is vital that the relevant person’s capacity to make decisions about his/her care arrangements is assessed. This is done in line with the Mental Capacity Act 2005 principles and the two stage functional test of capacity is a vital part of that process. It is only if the person lacks capacity to consent to the arrangements for their care that the deprivation of liberty Safeguards become relevant. If the person has capacity, then the Safeguards are not relevant. 
A person with capacity will therefore make their own decisions or in the case of a person suffering from a mental disorder who has capacity they will, if they meet the criteria for detention, be detained under the provisions of the Mental Health Act 1983 (as amended in 2007).

Contact with family friends and carers must be encouraged and maintained as much as it is possible.
A Managing Authority should encourage and facilitate the use of advocacy services. A patient or service user must have the benefit of regular care plan reviews which must consider their current circumstances and needs.
The Mental Capacity Act Section 6 does allow a limited degree of restraint when carrying out a Section 5 act in connection with care or treatment. Any restraint that is used must be reasonable and proportionate to the risk of harm to the person. 
For a detailed discussion of restraint issues, see CSCI Report: ‘Rights, risks and restraints: an exploration into the use of restraint in the care of older people’: http://www.csci.org.uk/PDF/restraint.pdf
Sometimes, restriction of a person may cross over the line and become deprivation of liberty. If this is unavoidable, the process of authorisation must begin.

3. IDENTIFICATION OF DEPRIVATION OF LIBERTY SITUATIONS

The most difficult task for a Managing Authority will be to identify circumstances where deprivation of liberty is occurring. The courts do not define deprivation of liberty.  

Account must be taken of the particular situation that the relevant person is in. The facts and the circumstances are likely to be different in each situation. There is no need for the intention to deprive the individual of liberty; the question is the effect of the conditions of care on the individual.

In its judgments, the European Court of Human Rights has identified the following factors as contributing to a finding of deprivation of liberty:

• Restraint was used, including sedation, to admit a person who was resisting.

• Staff exercised complete and effective control over care and movement for a significant period.

• Staff exercised control over assessments, treatment, contacts and residence.

• A decision has been taken that the person would be prevented from leaving if they made a meaningful attempt to do so.

• A request by carers for the person to be discharged to their care was refused.
• The person was unable to maintain social contacts because of restrictions placed on access to other people.

• The person lost autonomy because they were under continuous supervision and control.
Refer to the Mental Capacity Act Deprivation of Liberty Code of Practice chapter 2 for a discussion of the relevant Case Law.
If anyone (such as a relative, friend, carer or any other third party) is concerned that someone is being deprived of their liberty they should contact Tower Hamlets DOLS Service.
4. FORMS

Standard forms are now available as individual documents via the following link:
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_089772
Staff can download these forms from the internet and use them for making applications and correspondence relating to Deprivation of Liberty Safeguards.
Information for mental health assessors is also available via the following link:
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/DH_084948
5.  APPLICATION FOR AUTHORISATION

A Managing Authority must check to ensure that all possible steps have been taken to avoid a deprivation of liberty situation occurring.

However, despite these steps being taken, if a Managing Authority has reason to believe that a patient or service user (‘The Relevant Person’) is or is likely within the next 28 days to be cared for in a situation that might amount to deprivation of liberty, it must seek an authorisation from the relevant Supervisory Body.

That authorisation might in most cases be a standard authorisation, but occasionally the Managing Authority might need to grant itself an urgent authorisation. This urgent situation will occur when a deprivation of liberty has already taken place.

STANDARD Authorisation

A Standard Authorisation is given by the Supervisory Body (following the statutory assessments) and will enable the Managing Authority to deprive a person of their liberty for a time – which may be up to twelve months (renewable).

The Managing Authority must apply for a standard authorisation using the DEPRIVATION OF LIBERTY FORM No 4.
In Registered Care Homes the applicant will be the Registered Manager or a person appointed by him/her to have responsibility for the application.

In hospitals, the applicant will be the person in charge of the ward at the time that the authorisation needs to be sought; or a matron.  Identification of such applicant should be the responsibility of the Acute Trust.
Destination of Form 4 Request for Standard Authorisation
When completed, DEPRIVATION OF LIBERTY FORM No 4 must be forwarded to the appropriate Supervisory Body. For all PCT and LA applications these should be forwarded:

a) By Fax on 020 7364 7790
b) Sent by secure email: DOLS@towerhamlets.gov.uk

c) Or alternatively you can write to: 

Tower Hamlets DOLS Service

Room 1.6
Gladstone Place
1 Ewart Place
Bow

London 

E3 5EQ
Notification of application for standard authorisation

The Managing Authority must inform the relevant person’s family, carers and any Independent Mental Capacity Advocate who is also involved in the person’s case.

This is to ensure that anyone interested in the person’s health and welfare has an opportunity to put forward their views.

Where a standard authorisation ceases to be in force, the Supervisory Body should record this using DEPRIVATION OF LIBERTY FORM No 23.
URGENT Authorisation

An urgent authorisation is an authorisation by which the Managing Authority authorises itself to deprive a person of their liberty for A MAXIMUM OF SEVEN DAYS. This may be extended by the Supervisory Body for a further seven days in exceptional circumstances.

An urgent authorisation is given where the Managing Authority believes that the need is so urgent that the deprivation of liberty must begin before a standard request is made, or it is so urgent that the deprivation of liberty needs to begin before the request is dealt with by the Supervisory Body. 
Application for Urgent Authorisation

In Registered Care Homes the applicant will be the Registered Manager or a person appointed by him to have responsibility for the application.

In hospitals, the applicant will be the person in charge of the ward at the time that the authorisation needs to be sought; or a matron. Identification of such applicant should be the responsibility of the Acute Trust.

Urgent authorisation will be made on the DEPRIVATION OF LIBERTY FORM No 1.
NOTE: The Managing Authority MUST also apply for a Standard Authorisation at the same time as granting itself the urgent authorisation. Standard authorisation will be made on the blue DEPRIVATION OF LIBERTY FORM No 4.
Destination of Form 1 for Urgent Authorisation
By Fax: 020 7364 7790
Send by secure email: DOLS@towerhamlets.gov.uk

Or write to: 

Tower Hamlets DOLS Service

Room 1.6
Gladstone Place
1 Ewart Place
Bow

London 

E3 5EQ
Notification of application for urgent authorisation

A copy of DEPRIVATION OF LIBERTY FORM No 1 is to be given to the relevant person and to any Independent Mental Capacity Advocate who is appointed for the person. See section 9 (below) of this Policy and Procedure for more details.

The relevant person has a right to apply to the Court of Protection for the urgent application to be terminated. The Managing Authority must explain to the relevant person that they have a right to apply to the Court. This must be done both orally and in writing.

The Managing Authority must inform the relevant person’s family and carers of the urgent authorisation unless it is impractical or impossible to do so. They must also consult and take account of the views of anyone engaged in caring for the relevant person or interested in their welfare. 

Records should be completed which demonstrate that steps have been taken to involve family, friends and carers and details of any representative who has been appointed. 

The Managing Authority must keep clear written records of the request for authorisation and the reasons why it had been issued. This would normally include the original form if faxed to the Supervisory Body. There must be an original or a copy of the urgent authorisation in the person’s records.

Expiry of the Urgent Authority

The authority to deprive the person of their liberty expires at the end of the period specified in DEPRIVATION OF LIBERTY FORM No 1 unless the period has been extended by the Supervisory Body or the standard authorisation is in force by that time. The urgent authority will terminate if the Managing Authority receives notice form the Supervisory Body that authorisation will not be given.

Extension of Urgent Authority

In a situation where the urgent authorisation is to expire before the assessors can complete all of the assessments needed for a standard authorisation, it will be necessary to apply for an extension. If there is a risk of this happening, then there should be a request for an extension after the urgent authorisation has been in force for three days. It is important to plan for expiry particularly when authorisation is due to expire over the weekend or on a bank holiday. In order to request an extension, the Managing Authority must complete the DEPRIVATION OF LIBERTY FORM No 2.

Notice of application to extend the urgent authorisation

The relevant person must be given notice in writing that an extension to the urgent authorisation has been requested.

Time period of extension:

Only one extension can be granted of up to a further seven days.

The Supervisory Body will only grant an extension if it appears to them that: the Managing Authority have requested a standard authorisation and there are exceptional reasons why it has not yet been possible for that request to be disposed of and it is essential for the existing detention to continue until the request is disposed of. The DEPRIVATION OF LIBERTY FORM No 3 will be completed by the Supervisory Body.

Recording application to extend urgent authorisation:

If the Supervisory Body does grant an extension, the details of this extension must be entered by the Managing Authority into Part G of DEPRIVATION OF LIBERTY FORM No 1. A copy of this amended form must be given to the relevant person and to any Independent Mental Capacity Advocate who is acting for them.
6. THE ASSESSMENT PROCESS

The Supervisory Body will commission the six assessments required. Although there are six assessments, they will not require six different people to do them.

The Supervisory Body is responsible for appointing the assessors who will undertake the assessments relating to the application to deprive someone of their liberty. 

The Managing Authority will need to answer all reasonable questions asked by the assessors and make sure that the relevant person is available for the assessment visits.

The assessments for a standard authorisation must be carried out within a period of 21 days which begins on the date that a Supervisory Body receives a request for a standard authorisation.

Assessments for an urgent authorisation must be completed before it expires. 

Stage 1: There will be an initial visit by a Best Interests Assessor, who will advise if there is an existing or likely deprivation of liberty situation. It may be that there is no deprivation of liberty situation in which case no further action will be necessary.

The Best Interests Assessor will do the age, no refusals assessments and the mental capacity assessment if appropriate. At each assessment, the process will be stopped if the particular qualification is not met.

Should there be evidence that a deprivation of liberty situation exists or is likely to occur; the next stage will come into operation.

Stage 2: The Mental Health Assessor and Best Interests Assessor will complete the mental health, eligibility assessments and Best Interests assessment, jointly if practicable. If the Mental Health Assessor knows the person, they may also complete the mental capacity assessment.

In most cases all of the assessment forms DEPRIVATION OF LIBERTY FORMS 5 – 10 will need to be completed before a standard authorisation is given. There are two main exceptions to the rule:

If the Best Interests Assessor does the required age assessment and records it on DEPRIVATION OF LIBERTY FORM No 10 then it is not necessary to complete DEPRIVATION OF LIBERTY FORM No 5.

If any previous equivalent assessment is being used in place of one usually required under the Act, DEPRIVATION OF LIBERTY FORM No 11 must be completed and the equivalent assessment attached to it.

6.1 Age Assessment

What? Is the person age 18 or over? The Deprivation of Liberty Safeguards apply only to those over the age of 18 years. 

Who by? Anybody whom the Supervisory Body is satisfied is eligible to be a Best interests Assessor. The DEPRIVATION OF LIBERTY FORM No 5 will be completed by the assessor.

The Managing Authority must provide the Best Interests assessor with any relevant assessments or care plans. The Best Interests assessor may wish to discuss alternative approaches to the plan of care during the assessment process.

6.2 No Refusals Assessment

What? Would the authorisation conflict with another decision making authority for the relevant person?
Who?

The DEPRIVATION OF LIBERTY FORM No 8 will be completed by the Best Interests assessor.

An advance decision enables someone aged 18 and over who has capacity to refuse specified medical treatment for a time in the future when they may lack capacity to consent to or refuse that treatment.

If a person has made an advance decision to refuse the treatment that is proposed and which the Deprivation of Liberty is designed to facilitate, the Deprivation of Liberty cannot go ahead. The Deprivation of Liberty authorisation does not give authority to treat a person.  DOL Code 4.26

A Lasting Power of Attorney (LPA) is made by a person over 18 with capacity to do so (the donor). This legal mechanism allows another person to make decisions on behalf of a person who lacks capacity based on instructions contained within the LPA document.

A Personal Welfare Lasting Power of Attorney may object to the deprivation of liberty occurring as they may feel that it is not in the person’s best interests to be in a particular home. A Personal Welfare Lasting Power of Attorney can do this if it is within the scope of their authority. 

A Court appointed Deputy who has the authority to do so may object to the proposed plan to deprive the person of their liberty. If the proposal is in conflict with the decision making authority of that deputy, then it cannot be given.

6.3 Mental Capacity Assessment

What? Does the person have the capacity to decide if they should be accommodated in the relevant hospital or care home to be given treatment?

Who by? Anyone who is eligible to be a Mental Health Assessor or a Best Interests Assessor. The DEPRIVATION OF LIBERTY FORM No 7 will be completed by the assessor.

6.4 Mental Health Assessment (MHA)
What? Does the person have a mental disorder within the meaning of the Mental Health Act 1983 (as amended)? The Mental Health Act (as amended) defines mental disorder as any disorder or disability of mind. This includes people with Learning Disabilities whether or not that learning disability is associated with abnormally aggressive or seriously irresponsible conduct. Dependence on Alcohol or Drugs is not a disorder for the purposes of the MHA.

Who by? A Doctor who is either approved under Section 12 MHA or a registered medical practitioner with at least 3 years post registration experience in the diagnosis or treatment of a mental disorder. The DEPRIVATION OF LIBERTY FORM No 6 will be completed by the assessor.

6.5 Eligibility Assessment

What? Is the person more appropriately dealt with under the Mental Health Act 1983 (as amended)?

See Chapter 14 of this policy and procedure for more details.

Who by? A Mental Health Assessor who is also a Section 12 Doctor or A Best Interests Assessor who is also an Approved Mental Health Professional. The DEPRIVATION OF LIBERTY FORM No 9 will be completed by the assessor.

6.6 Best Interests Assessment

What? The purpose of the Best Interests Assessment is to establish, firstly, whether deprivation of liberty is occurring or is going to occur and, if so, whether:

• it is in the best interests of the relevant person to be deprived of liberty

• it is necessary for them to be deprived of liberty in order to prevent harm to themselves, and

• deprivation of liberty is a proportionate response to the likelihood of the relevant person suffering harm and the seriousness of that harm.

Best Interests Assessors will be selected by the relevant Supervisory Body as having some experience of the relevant patient/service user group. So for example an authorisation request relating to a person with a learning disability should have an assessor who is experienced in the care of people with a learning disability.

Who by? This assessment is done by a Best Interests Assessor. The DEPRIVATION OF LIBERTY FORM No 10 will be completed by the assessor.

7. THE AUTHORISATION PROCESS

The Supervisory Body will if satisfied on the basis of the assessments that a deprivation of liberty is in the person’s best interests will authorise the deprivation of liberty.

The Supervisory Body will not give the authorisation if any of the requirements are not fulfilled.

Authority to authorise deprivation of liberty:

The appropriate level of senior management who can authorise deprivation of liberty occurring is:

· Tower Hamlets Adult Health and Wellbeing:
The relevant Service Manager.  In their absence the relevant Service Head or other Service Head.  "Relevant" refers to the Service which is responsible for the individual service user who is the subject of the application for a deprivation of liberty. 
· Tower Hamlets PCT: 
Associate Director for Primary and Community Care Commissioning.
If authorisation is to be granted, DEPRIVATION OF LIBERTY FORM No 12 will be completed by the person listed above. The Supervisory Body will indicate whether any conditions have been imposed and will detail those conditions in Form 12.
If authorisation is NOT granted, DEPRIVATION OF LIBERTY FORM No 13 will be completed by the person listed above.
If authorisation is not granted, the Managing Authority must amend the care package accordingly.
Any conditions that are imposed as part of the authorisation will need to be complied with.

8. THE RELEVANT PERSON’S REPRESENTATIVE

The relevant person’s representative is appointed by the Supervisory Body. This person will maintain contact with the relevant person and support them in matters relating to the Safeguards. A representative can trigger a review, use the complaints procedures or make an application to the Court of Protection.

Selection by the Best Interests Assessor

If the relevant person has the capacity to select their own representative, they should be enabled to do so. If the relevant person lacks the capacity to select their own representative, the Best Interests Assessor will identify a person who they would recommend to become the representative. The process of selecting a representative must begin as soon as the Best Interests Assessor is selected following the request for standard authorisation.

The Best Interests Assessor will record the selection process using DEPRIVATION OF LIBERTY FORM No 24. 

The Supervisory Body will then invite the selected person to become the representative. This must be done in writing. The selected person must confirm in writing that they are willing to accept the appointment and have understood their roles and responsibilities.
Selection by the Supervisory Body

If the Best Interests Assessor is unable to appoint a suitable representative, the Supervisory Body must identify and appoint someone to perform this role. 
That representative will normally be a friend or carer of the relevant person, but if no such person is available, the Supervisory Body must still make an appointment. That person may be a professional person. The Supervisory Body will record the selection process using DEPRIVATION OF LIBERTY FORM No 25. 

Managing Authority duty to inform the Supervisory Body of the need to instruct an IMCA

If there are any gaps where there is no representative in place and there is no one to support the person, the Managing Authority must notify the Supervisory Body. The Supervisory Body must instruct an IMCA to represent the person until a new representative is appointed.

The letter of appointment of representative

The Supervisory Body will send out a letter of appointment. It will set out the roles and responsibilities, stating the name of the representative and the date of expiry of the appointment. This period is the period for which authorisation has been given.
Copies must go to:

1) The appointed representative;
2) The relevant person;
3) Any donee of Lasting Power of Attorney or Court appointed deputy;
4) Any Independent Mental Capacity Advocate who is involved;
5) Every interested person named by the Best Interests Assessor in their report as someone they have consulted in carrying out their assessment;
6) The Managing Authority of the relevant hospital or care home.

Monitoring of the Representative

The Managing Authority must facilitate visits by the representative to the relevant person at all reasonable times.

The Managing Authority must monitor the levels of contact that the representative has with the relevant person. If there are concerns, these should be raised with the representative in the first stages and attempts should be made to resolve any problems informally.

Should the representative still not maintain appropriate levels of contact, the Managing Authority must contact the relevant Supervisory Body.

Termination of appointment of representative

The role of representative will come to an end in the following circumstances:

1) The standard authorisation ends and a new authorisation is not applied for or is not given.

2) The relevant person has informed the Supervisory Body that they no longer wish for the representative to continue in their role.

3) A donee of Lasting Power of Attorney, or a Court appointed deputy has informed the Supervisory Body that he/she objects to the representative continuing in their role.

4) The Supervisory Body is not satisfied that the representative is maintaining sufficient contact with the relevant person, supporting them or acting in their best interests.

5) The Supervisory Body is satisfied that the representative is no longer willing or eligible to be the relevant person’s representative.

Notice of impending termination

If a Supervisory Body has grounds for terminating the appointment, it must contact the representative and give them notice of pending termination using DEPRIVATION OF LIBERTY FORM No 26.

Confirmation of termination

Once the appointment of the relevant person ends, the Supervisory Body will use 

DEPRIVATION OF LIBERTY FORM No 27.

Copies of this form will go to:

1) The relevant person.

2) Any donee of Lasting Power of Attorney or Court appointed deputy.

3) Any Independent Mental Capacity Advocate who is involved.

4) Every interested person named by the Best Interests Assessor in their report as someone they have consulted in carrying out their assessment.

5) The Managing Authority of the relevant hospital or care home.

6) The Relevant person’s Representative.
Continuation of Deprivation of Liberty

Once the appointment of the relevant person’s representative ends but lawful deprivation of liberty continues, the Supervisory Body must appoint someone as soon as is possible, taking account of the Best Interests Assessor’s recommendations.

Is there an unauthorised deprivation going on?

Anyone who is interested in the welfare of the relevant person may draw this to the attention of the Managing Authority. 

The Managing Authority must respond within 24 Hours. If not possible to resolve the issue there must be an application submitted. If the Managing Authority does not do this, then the relevant person may ask the Supervisory Body to carry out an assessment. 
The contact address is:

Tower Hamlets DOLS Service

Room 1.6

Gladstone Place

1 Ewart Place

Bow

London 

E3 5EQ
9. INDEPENDENT MENTAL CAPACITY ADVOCATES

The IMCA service in London Borough of Tower Hamlets is delivered by an independent advocacy service, Advocacy Partners.

For more information visit: 

http://towernet/Intranet/business_areas/adults_health_and_wellbeing/mental_capacity.aspx
IMCA referrals can be sent to the coordinator at:

Advocacy Partners

McMillan House

54 Cheam Common Road

Worcester Park

Surrey

KT4 8RH

Telephone: 0845 0175 198 (calls cost 2p per minute from 6am to 6pm, and a half pence per minute at all other times.)

Fax: 020 8330 6622

Email: imca@advocacypartners.org
Webpage: http://www.advocacypartners.org
An IMCA must be instructed in relation to Deprivation of Liberty safeguards:

1. Where there is no-one appropriate to consult, other than those in a professional capacity. The Managing Authority must inform the Supervisory Body, in the application for authorisation, who will refer at once to Advocacypartners.

2. Where the person or representative (if not a paid representative) requests that an IMCA is instructed to help them. This is to provide them with support and information, to represent the relevant person, and to help them make use of the review process or access the Court of Protection if appropriate. It could happen more than once in an authorisation.

3. If the Supervisory Body believes that the person or representative may not use their rights of to access a review or the Court of Protection. For example, occasionally, the representative may feel uncertain about making this request however much the Managing Authority or others, gives them the relevant information and support to do so.  The Supervisory Body must be informed of any concerns as decisions for this criterion would be on a case by case basis. 

4. In any gaps in the appointment of a person’s representative.

The role and rights of the IMCA are described in the Code of Practice Chapter 10 and the local Multi Agency Joint Policy and Procedure on the Mental Capacity Act (2005) in relation to access to records:

“All Health and Social Care staff need to be aware that IMCAs have statutory right of access to and copying of records that the record holder believes to be relevant to the decision. Clinicians and practitioners should be prepared to give access to files and notes but only to relevant information to the decision. Those responsible for patient / user records should ensure that third party information and other sensitive information not relevant to the decision at hand remains confidential.” (From Joint Policy 4.4).

Additional rights for the Deprivation of Liberty IMCA role include receiving:

· Copies of any assessments;
· A copy of the standard authorisation from the Supervisory Body;
· A copy of the urgent authorisation by the Managing Authority;
 And:

· Applying to the Court of protection in relation to refusal or giving of standard or urgent authorisations.
10. ENDING, REVIEW, AND SUSPENSION OF AUTHORISATION
Ending of standard authorisation 

The Managing Authority must keep the situation monitored in order to see if the relevant person’s circumstances have changed. If the relevant person’s circumstances have changed, then a review will be necessary.

A standard authorisation will cease to be in force if:

1. The Managing Authority has given notice to the Supervisory Body that the relevant person has ceased to meet the eligibility requirement (Reference to eligibility requirement). There have now been 28 days elapsed since that notice was given without the suspension being lifted.

2. The standard authorisation has expired without it being replaced by a new standard authorisation.

3. A review of standard authorisation has been completed and the person no longer meets the requirements for being deprived of their liberty.

4. Following a change in the person’s place of detention, the standard authorisation has been replaced by a new standard authorisation.
5. The Court of Protection or another court has made an order that this standard authorisation is invalid or that it shall no longer have effect.

6. The person has died.
Review of standard authorisation

A review will be necessary to assess whether the relevant person still meets the requirements for being deprived of their liberty or whether the reasons they do have changed and whether any conditions attached to the standard authorisation have changed. A Managing Authority must request a review if one or more of the requirements is no longer met or may not be met.

The relevant person may request a review as may the relevant person’s representative or the Managing Authority. The IMCA should support the relevant person to make use of the review process if appropriate and has the right to make submissions about having a review. 

If the Managing Authority are to request a review, they will use DEPRIVATION OF LIBERTY FORM No 19.
The Supervisory Body may decide to carry out a review even if there has been no request to carry out a review.

The Supervisory Body will give notice that a review is to be carried out using DEPRIVATION OF LIBERTY FORM No 20.  The Supervisory Body will then consider whether any of the 6 qualifying requirements are reviewable. 

If it is possible that the relevant person no longer meets one or more qualifying requirements, the Supervisory Body must arrange for fresh assessments to be carried out for each qualifying requirement that needs review. The Supervisory Body will use DEPRIVATION OF LIBERTY FORM No 21 for this purpose. The assessments are done on DEPRIVATION OF LIBERTY FORMS 5, 6, 7, 8, 9, 10 (as appropriate). 

If there are conditions which need changing or reasons for authorisation have changed the Supervisory Body must use DEPRIVATION OF LIBERTY FORM No 22.
If the relevant person does not meet the criteria, then the standard authorisation must cease.

Where a standard authorisation ceases to be in force, the Supervisory Body should record this using DEPRIVATION OF LIBERTY FORM No 23.
Suspension of standard authorisation 

Where the relevant person is detained under the Mental Health Act 1983, the Managing Authority must notify the Supervisory Body. The Supervisory Body will suspend the authorisation. The Managing Authority will use DEPRIVATION OF LIBERTY FORM No 14.

If the relevant person becomes eligible for the safeguards again within 28 days, the Managing Authority must use DEPRIVATION OF LIBERTY FORM No 15 to inform the Supervisory Body. The Supervisory Body will remove the suspension. If no such notice is given by the Managing Authority within 28 days, the authorisation will be terminated.

11. REFERENCE TO THE COURT OF PROTECTION

Concerns about any aspect of deprivation of liberty should be handled sensitively and informally whenever possible before they become serious. The dispute should always be handled locally in the first instance and involving the practitioners and clinicians involved in a case. In some instances, it may be worth considering a referral to general advocacy or mediation. There may also be a statutory or other reasonable basis for the Supervisory Body to hold a review.

The next step would be the Supervisory bodies or Managing Authority’s own complaints procedures.

The Court of Protection is the final arbiter in cases of dispute. 

Resolution of conflict should be done informally where possible.

The following people have an automatic right of access to the Court of Protection and do not have to obtain permission from the court to make an application:

· a person who lacks, or is alleged to lack, capacity in relation to a specific decision or action 

· the donor of a Lasting Power of Attorney to whom an application relates, or their donee

· a deputy who has been appointed by the court to act for the person concerned

· a person named in an existing court order 14 to which the application relates, and

· the person appointed by the Supervisory Body as the relevant person’s representative. 

Form COP 1 is used for application to the Court in these circumstances.

All other applicants must obtain the permission of the court before making an application. (See section 50 of the Mental Capacity Act2005, as amended.) This can be done by completing form COP2.

Forms are available from http://www.publicguardian.gov.uk/forms/asking-the-court.htm
Before a decision is reached on application for standard authorisation:

The relevant person or someone acting on their behalf can apply to the Court of Protection before a decision has been made by the Supervisory Body. 

After a decision is reached on application for standard authorisation:

Once a standard authorisation has been given, the relevant person or their representative has the right to apply to the Court of Protection to determine any question relating to the following matters:

· whether the relevant person meets one or more of the qualifying

           requirements for deprivation of liberty

· the period for which the standard authorisation is to be in force

· the purpose for which the standard authorisation is given, or

·  the conditions subject to which the standard authorisation is given

After urgent authorisation is given:
Where an urgent authorisation has been given, the relevant person or certain persons acting on their behalf, such as a donee or deputy, has the right to apply to the Court of Protection to determine any question relating to the following matters:

· whether the urgent authorisation should have been given

· the period for which the urgent authorisation is to be in force, or

· the purpose for which the urgent authorisation has been given. 
12. MONITORING AND GOVERNANCE

The Care Quality Commission will be expected to monitor the manner in which Deprivation of Liberty Safeguards are being operated and report annually on their findings.

The Supervisory Bodies and Managing Authorities must keep their protocols and procedures under review and records up to date.

The Supervisory Bodies will develop a reporting system that picks up information about  trends in authorisations so that future planning and commissioning can take this into account.
These will also be used by contracting teams to review future service specifications with care homes and hospitals. 

13. SAFEGUARDING

There are close links between Safeguarding Adults and the Deprivation of Liberty safeguards. 

If abuse is suspected or witnessed the multi agency safeguarding policy, procedure and practice guidance should be followed:

Tower Hamlets Safeguarding Vulnerable Adults Policy and Procedures can be seen at:   
http://www.towerhamlets.gov.uk/lgsl/701-750/731_social_services_-_vulnerab.aspx
The Best Interests Assessor can act as an alerter at any point they witness or suspect abuse:

“Alerting occurs when a member of staff is informed, or has concerns, that abuse or neglect has occurred, or is suspected.” 

Details are in the Policy sign-posted above, which should be read. 

Should Staff in other organisations suspect abuse they will be expected to act in the role of Alerter (as above), informing the Manager and the person responsible for Referring. In addition to this you should inform your own line manager. 

If you feel that you are not able to share information with the home manager, the person responsible for referring, or another manager within the organisation, as you believe that they are implicated or colluding with the alleged abuse you should contact the referral point and explain to the call taker that you wish to make a Safeguarding Adults Referral. 

If you have concerns about an organisation not amounting to abuse or neglect as described in this document but related to the quality of care being provided you should, in the first instance, report this to the manager of the organisation and your own line manager.

 This information should also be passed to the relevant body who commission services from this organisation (for example, local authority purchasing and contracting department) AND the regulatory body: Care Quality Commission.
Alerting may be necessary at any point but examples are:

· At initial assessment, if  the extent and /or type of restraint could be abuse

· If a Deprivation of Liberty is not authorised for any reason but continues

· If conditions are set to ensure a Deprivation of Liberty authorisation is in the person’s best interests but the conditions are not met

· If there are concerns about potential abuse to other residents. 

Any concerned person can notify the Managing Authority that they are concerned about someone being deprived of their liberty – link to section on this. This could be a friend or relative, a CQC inspector or a reviewing officer.  The Managing Authority should ensure that there is adequate information for all visitors about this. 

An IMCA should be appointed if Safeguarding procedures are commenced.

14. THE MENTAL HEALTH ACT AND THE DEPRIVATION OF LIBERTY SAFEGUARDS

A relevant person is ineligible for detention under the Safeguards if he is:

A: Patients who are detained either in an independent or NHS Hospital. 

The relevant sections of the Mental Health Act are: 

Section 2 Application for admission for assessment

Section 4 Application for admission for assessment 

Section 3 Application for admission for treatment

Section 35 Order for Remand to Hospital

Section 36 Order for Remand to Hospital

Section 37 Hospital order

Section 38 Interim Hospital order

Section 44 Order for Detention in Hospital

Section 45A Hospital Direction

Section 47 Transfer direction

Section 48 Transfer direction

Section 51 Hospital Order.

If a patient requires treatment for a physical condition he will be treated under the Mental Capacity Act.

B: On Leave of Absence or Conditional Discharge

A patient who has been granted s 17 leave of absence or s 42/ s 73 conditional discharge will not be eligible for the Safeguards if there is a conflict between where the patient is required to live under the terms of leave or conditional discharge and the proposed Deprivation of Liberty Authorisation.

The Deprivation of Liberty Safeguards cannot be used as an alternative to patient recall under the Mental Health Act. The power of recall under the Mental Health Act must be used.

If the patient required treatment in hospital for a physical disorder he would be eligible for the Safeguards.

C: Patient on a Community Treatment Order

A patient who is subject to a s 17A Community Treatment Order will not be eligible for the Safeguards if there is a conflict between where the patient is required to live under the requirements of that Order and the proposed Deprivation of Liberty Authorisation.

The Deprivation of Liberty Safeguards cannot be used as an alternative to patient recall under the Mental Health Act. The power of recall under the Mental Health Act must be used.

If the patient required treatment in hospital for a physical disorder he would be eligible for the Safeguards.

D: Patient Subject to Guardianship

A patient who is subject to a s 7 Guardianship application or a s 37 Guardianship Order will not be eligible for the Safeguards if proposed course of action is not in accordance with  a requirement imposed by the guardianship, such as a requirement to live in a particular place.

A patient who is subject to a s 7 Guardianship application or a s 37 Guardianship Order will not be eligible for the Safeguards if the Standard Authorisation would authorise detention in a mental hospital for the purposes of medical treatment for a mental disorder and the patient objects and no valid consent has been given by a donee of lasting power of attorney or a deputy. 

E: Patients who are not detained under the Mental Health Act but come within the scope of the Act

If it is clear that the person is objecting to their admission to or detention in a hospital wholly or partly for the treatment of mental disorder they will not be eligible for Deprivation of Liberty authorisation if:

The person objects to being admitted to hospital or to some or all of the treatment that they will receive there for mental disorder and they meet the criteria for admission under Section 2 or section 3 of the Mental Health Act.  If this is the case, the person should be assessed for detention under these provisions.

Note that a person with a learning disability cannot be treated under s3 of the Mental Health Act unless they display abnormally aggressive or seriously irresponsible behaviour. If they cannot be treated under the Mental Health Act, they will be eligible for the Safeguards.

Note that an appropriately appointed Personal Welfare Lasting Power of Attorney or Deputy can consent to the treatment that the relevant person objects to.
PLEASE NOTE: 
It is recommended that if you print a copy of the Tower Hamlets Deprivation of Liberty Policy and Procedure that you do so in colour as parts of this document are colour coded to match the colour coded forms produced by the Department of Health.

Hard copies of this document are considered uncontrolled, please refer to intranet or internet for the latest version. 
This is Tower Hamlets DOLS Policy and Procedure | Version 3 | April 2009. 
Appendices: 
Summary of key responsibilities of Tower Hamlets Council and Tower Hamlets NHS and PCT in their role as Supervisory Body:
In Tower Hamlets, the statutory duties of the Supervisory Body’s are discharged through a partnership arranged governed by a contract Agreement. The partnership arrangements will provide a service to meet the requirements of the Deprivation of Liberty Safeguards. 

The statutory duties of the Supervisory Body’s are non-delegatable, however, functions of the duties may be sub-contracted where it is clear that the agent is acting on the Supervisory Body’s behalf. Within this agreement the Deprivation of Liberty Safeguards Service will be acting on behalf of the PCT in arranging and managing the assessment and review processes required by the Act. 

The responsibility for granting and authorisation, setting the period the authorisation and attaching any conditions to the authorisation cannot be delegated under this arrangement and will therefore remain the responsibility of the relevant Supervisory Body, not the DOLS Service. 

The key responsibilities for the Supervisory Body are: 

· To co-ordinate a dedicated interagency Deprivation of Liberty Safeguards Service to undertake the work related to the deprivation of liberty. 

· To ensure there is a clear referral pathway for all Managing Authorities. 

· To recruit assessors that have the necessary skills, qualifications and experience as outlined in the Code of Practice. 

· To ensure there are sufficient numbers of assessors to undertake the volume of assessments required. 

· To ensure all staff working as assessors or in any capacity within the DOLS service receive adequate training to perform their role, including training in equality and diversity issues.

· To coordinate and deliver training to those services with statutory responsibilities for the safeguards and advise on integrating the requirements across other relevant service provision. 

· To ensure consistency in equality of access to, and outcomes from, Deprivation of Liberty Safeguards services. 

· To have overall responsibility for granting or refusing authorisations for deprivation of liberty and to be responsible for signing authorisations. 

· When giving authorisations for deprivation of liberty, to specify the duration of the deprivation of liberty, which cannot exceed 12 months and should be for the shortest possible practicable time. 

· To attach appropriate conditions to the authorisation and make recommendations based on the best interests of the relevant person. 

· To make this document available to all local authority and independent care homes, hospitals and relevant staff from Supervisory Body and to ensure information pertaining to the procedures and processes contained within this document is communicated in a timely and effective manner. 

· To record management information and use it to measure the effectiveness of the process outlined within this document and to asses the nature of the authorisations both granted and refused in light of the local population of Tower Hamlets. 

· To use management information and reviews to develop good practice and communicate this information to relevant departments, such as those involved with commissioning care and support services. 
· To collect equalities monitoring information for deprivation of liberty cases and to use this information to monitor any differential impact on particular groups and enhance anti-discriminatory practices. 

· To enhance contract monitoring of care homes and hospitals through combined intelligent information and intelligence (not personal data) arising from assessments of care plans and levels of restrictive practices. 

Summary of the key responsibilities of the DOLS Service are: 

· To provide Managing Authorities with standards forms for use when Requesting a Standard Authorisation of deprivation of liberty and to ensure referral processes are effective, secure and safe. 

· To receive applications from Managing Authorities for Standard Authorisations of deprivation of liberty and to respond to applications within the specified timescales. 

· To appoint assessors, IMCA’s and relevant person’s representatives. 

· To facilitate and conduct the six necessary assessments of the relevant person to ascertain whether or not they meet the qualifying requirements for a Standard Authorisation to be given. 

· To give notice of the decision in writing to the requisite people and to other persons entitled to notice by the most appropriate means. 

· To access relevant resources that will enhance the quality of the assessment process e.g. specialist opinion, interpreters etc. 

· To respond to requests to review an authorisations for deprivation of liberty. To record assessment information and outcomes in accordance with statutory requirements and to complete necessary information for management monitoring purposes. 

Summary of the key responsibilities of the Care Homes and Hospitals in their role as Managing Authorities: 

· To deliver care in as least restrictive means as viable that is proportionate and necessary to prevent harm to that individual. 

· To adapt care planning processes to ensure consideration is given to whether a person has the capacity to consent to the services which are to be provided and whether their actions are likely to result in a deprivation of liberty. 

· To ensure clear and robust procedures are in place for staff to offer guidance and clarity on when a request for a Standard Authorisation would be required, and the procedures that should be followed in order to make an application to the Supervisory Body. This requires clear policy and guidance in relation to the use of restraint and restrictive practices. 

· To ensure that no person is deprived of their liberty except where i) an Urgent Authorisation is in place, ii) a Standard Authorisation is in place or iii) their liberty has been deprived through other legal means, e.g. under the Mental Health Act 1983. 

· To grant themselves Urgent Authorisation where deprivation of liberty needs to commence before a Standard Authorisation can be obtained. 

· To obtain Standard Authorisation from the Supervisory Body in advance of the deprivation of liberty, except in urgent circumstances where an Urgent Authorisation is already in place, in which case authorisation must be obtained from the Supervisory Body within seven calendar days of the start of the deprivation of liberty. 

· To comply with any conditions attached to the authorisation as imposed by the Supervisory Body. 

· To ensure that applications for authorisations are not made as standard for all admissions to hospitals and care homes simply because the relevant person lacks the capacity to decide whether to be admitted, or where lower levels of restriction or restraint are used that are permissible within the meaning of section 5 and 6 of the Mental Capacity Act 2005. 

· The referral process should be used appropriately and when levels of restriction and restraint are significant it is genuinely necessary for a person to be deprived of their liberty in their best interests. 

· To ensure that the relevant person and their representative understands the effects of an authorisation once it is granted and they understand their rights and have knowledge of complaints procedures. 

· To make alternative arrangements for care where an authorisation is refused and to undertake urgent action to prevent unlawful deprivation of liberty. 

· To accommodate visits from the relevant person’s representative, recording details of visits and informing the Supervisory Body if the representative is not maintaining appropriate contact. 

· To maintain records and ensure that all relevant staff are made aware of whether an authorisations is granted or refused. 
An Overview of the MCA DOLS Process
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Deprivation of Liberty Safeguards – Supervisory Body (SB) processes. 
	Referral Stage: 

	Referral to Tower Hamlets DOLS Service

	Advice can be provided by Tower Hamlets DOLS Service

	Forms straight to DOLS Service  24/7 –– to ensure complete 

	Form to be processed and checked - put on Frame work/ Swift

	Ordinary Residence to be checked –  in line with National Guidance

	SB must appoint IMCA if criteria met

	SB appoints assessors from rota – 1 Check list about conflict of interests that preclude this 2 Develop rota system 3 If possible choose BIAs from relevant specialisms 4 If an LA care home or PCT unit, use a BIA assessor from the other 

	Assessors to be sent all care plans, forms by SB

	Relevant SB LA /PCT manager informed 


Order of assessments is as follows:  SB to appoint BI Assessor first, notify MH Assessor – for either urgent or standard:

	STAGE ONE ASSESMENT- BIA to commence within 1 working day of referral to:

	Arrange preliminary visit to care home 

a) Check age eligibility 

	b) Check if care plan and care constitutes a deprivation of liberty- if not, no authorisation is required – Code of Practice 4.63

	c) Confirm No Refusals

	d) Confirm IMCA has been appointed by SB if no-one to consult

	e) Check if any valid equivalent assessments completed

	f) Do preliminary mental capacity assessment check – this may be the only capacity assessment or the formal one could be done by MH assessor if known to them. If the person has capacity for the placement, cannot proceed

	g) Eligibility assessment if also an AMHP

	h) BIA to start to identify the representative to recommend to SB 

	i) BIA and others to have awareness of Article 5(4) rights – relevant person or someone acting on their behalf can go to CoP BEFORE authorisation given as well as after an authorisation – information to be given to relevant people, representatives etc

	END PROCESS WHEN ANY REQUIREMENT NOT MET


	STAGE TWO: BIA/MHA to COMMENCE within 48 hours for Urgent/ 4days for Standard:

	a) Mental Health assessment – MHA

	b) Eligibility assessment – MHA if BIA not an AMHP

	c) MC assessment – should  be  BIA if not known to MHA – or there may be other  reasons why a doctor is better in some circumstances

	d) BI Assessment – BIA provides a report that explains their conclusions and reasons including reasons for length of authorisation – see 4.65 – 4.78

	END PROCESS WHEN ANY REQUIREMENT NOT MET


	OUTCOME - SB – NOTE: TH DOLS DOES ALL ADMINISTRATION

	a) Any assessment negative – Process stopped and all informed – 

	b) All assessments positive, after first check at /DOLS Service, the SB Manager ensures all criteria are met and in particular what conditions are specified

	c) SM confirms length of authorisation based on BIA proposal – NB cannot lengthen it  

	d) Service Manager/PCT manager to confirm BIA proposal for representative and makes decisions if a conflict exists. DOLS Service to send standard letters.

	e) IMCAs – SB to ensure information and access as required

	f) Copy of the authorisation notifies MA, relevant person, section 39A IMCA and all interested person consulted by BIA 

	g) SB keeps written records of all details including the period and purpose of DL, any conditions and reasons why each requirement is met 

	SB should be aware of potential safeguarding issues if DoL not authorised but person deprived of liberty if so advised by BIA – including self funders


	REFERRAL PROCESSES FROM AN ELIGIBLE/CONCERNED PERSON

	a) Referrals may come from any eligible person. SB manager informed

	b) Has the person approached the MA to apply for an authorisation and this hasn’t happened?

	c) If no , person asked to approach MA

	d) If yes but found to be vexatious or recently been assessed with no changes, then SB may decide not to pursue - notify all concerned 

	e) If yes, the SB appoints a BIA to assess whether there has been an unauthorised DoL – to be done in 7 days. If no-one to support, other than in professional role, appoint an IMCA.

	f) When assessment complete and No to DoL being required SB to notify all

	g) If assessor confirms there is a DoL and if already authorised,   SB to notify 

	h) If DoL confirmed and not already authorised, then SB to notify all as above, then MA must complete Form  as in standard authorisation request

	i) Action continues as per Stages one and two ABOVE

	If overall careof MA  is a concern – to consider safeguarding if not commenced already or notify Inspectors/Contracting


	On- going SB duties:

	SB responding to request for IMCAS at any time from those eligible 

	SB to respond  to any requests for reviews 

	MA to undertake a process to manage its duty in relation to representatives but SB to respond to concerns:   

	Responding to complaints/ differences in views –LA/PCT manager responsibility – this may either be in relation to the MA or SB or both – own Complaints processes should be used 

	Access to Court of Protection – Article 5(2) makes it important that people are aware of rights to access whilst heeding Code advice that applications to Court should be limited to cases that genuinely need this – publicity/leaflets? 

	Respond to requests for reviews – see below – Service Manager responsibility

	SBs should guide people to relevant service – and Court of Protection -  if they are concerned about DoL in other settings


	DEPRIVATION OF LIBERTY ENDING

	If a MA considers that a person will still need to be deprived of their liberty after the end of the authorisation period, need to request a further standard authorisation

	Within 6 weeks  for 6m+ authorisations, within 4 weeks for others

	All processes will be as for standard authorisations as above – there may not be a need for an IMCA if there is a representative but relevant person/representative should know of their right to have access to one

	If MA decides no longer necessary  – through changes of care etc – they MUST end immediately not wait until end of authorisation period

	MA apply to SB to review – and formally terminate if appropriate – 

	NB - short term suspension of authorisation can last up to 28 days – see 8.19 – 8.21  –DOLS Office to develop a process of notification for this 


	MONITORING and GOVERNANCE OF SAFEGUARDS

	Systems to be based in DOLS Service

	Quality  issues – audit to be set up

	Safeguarding issues to be included in monitoring

	Particular issues if DOLS not authorised in audit  

	MAs to have own  governance systems 

	External inspection –Contracting team to work with inspectors to improve monitoring systems

	Initially, quarterly review of volume and outcomes – change to annually over time – link with performance teams

	Amending policies and procedures in light of local trends, case law, emerging  practice and informing the MAs of these changes – SM Policy and Practice in LA
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